THE NETHERLANDS

THE ROLE OF THESTATES GENERAL WITHIN THE EUROPEANUNION?

Ever since the adoption of the EEC Treaty in 198@mocracy - and more particularly
parliamentary representation of citizens - has baematter of great concern within the
Netherlands parliament, the States Gen&#tén-Generaql What was later referred to as the
‘democratic deficit’ was identified in the parliantary debates already at the time the EEC
Treaty was approved in 1957; the limitation of dematic representation at national level was
not accompanied by parliamentary representaticgheaEuropean levéllt is still a key concern

in parliamentary debates at every amendment ofdteding treaties today. This implies that,
right from the beginning, the role of the natiopatliament has been viewed as part of an overall
European political system.

As we shall see, one of the particularities of tlebate in the Netherlands is the importance
attributed to the European Parliamentlatsk of formal powers of co-decision has been a major
justification for a role of the national parliamgitis possessiorof co-decisive powers as a
justification to tone down that role. Nevertheleggrliament has always been active in
scrutinizing European affairs, at least in cerfaoticy sectors. In the Act on Approval of the EEC
and Euratom Treaties of 1957, it was stipulated tina government was to send the parliament
an annual overview of the development of Europedegration. This is the legal basis for an
annual debate on European integration, since 18@&dcthe State of the Union debate’ in which
Dutch MEPs participate. Possibly the very first national parliamentary &eson on

! This report was prepared in the context of a waglparty of the Netherlands Association for Europea
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of Utrecht), Auke Baas (EP), Thomas van Damme andaRl van Ooik (University of Amsterdam), Florus
Wijsenbeek (formerly EP), and Aniel Pahladsinghg&an State). Final drafting and editing was tsponsibility
of Leonard Besselink, University of Utrecht. Langaaevision has kindly been done by Alison McDohnel

2 At the time, this may have been inspired by samiloncerns expressed in tBendestagThe proposals for
a resolution of theBundestagwere included in the parliamentary documents ef $tates General, s@&ijlagen
Handelingen TK[Parliamentary Documents Lower House] 1956-1957254 No 14: ‘Der Bundestag wolle
beschliessen dass... 8. die Stellung der européais¢eessammlung stetig gestéarkt und vor allem so eskelt wird,
das alle parlamentarischen Rechte, auf welche atierralen Parlamente der Mitgliedstaaten durchRdigfikation
der Vertrage verzichten, auf das européische Parambergehen, und die Starkung der Kontrollbefsmider
Versammlung verbunden wird mit einer Weiterentwiclkd der Kompetenzen der Kommissionen’' (proposal
CDU/CSU of 4 July 1957; a quite similarly wordeaposal of the same date was made by the SPD.

3 In Articles 4 and 5 of th&Vetten[Acts of Parliament] of 5 December 195taatsbladOfficial Journal]
493 and 494, the government is asked ‘to repothereffects and application of the [Treaties] frafmich report it
should appear to what extehe institutions of the Community and the MembateSt as well as our Ministerdo
justice to the necessity of a progressive expangfa@mployment opportunities in the Netherlandsjitng in view
the population density and growth’ (italics addeditil 1999 these annual reports were discussel gommittee
meeting. The reporting duty was a compromise ireotd withdraw an amendment which would have fortdesl
government to make a declaration at ratificatiothmeffect that the Communities and their indtiteg would apply
the Treaties in such a manner as to take into atdbe demographic situation of the Netherlandmast densely
populated Member State. The idea of a annual repayt have been inspired by a similar undated résolwf the
FrenchAssembléereproduced in the Lower House parliamentary danm ‘a. Le Gouvernement devra présenter
annuellement au Parlement, en vue de son apprabatiocompte rendu de I'application du Traite den@anauté
Economique Européenne et des mesures économicpeedef et sociales intervenues dans la Communenté,



guaranteeing the role of a national parliament a@gpted by the Netherlands Lower House
[Tweede Kaméion 11 January 1967:

‘The House, [...] judges that the Netherlands Gowemnt shall not agree to definitive
decisions in the Council on Community measures eoricg the size and distribution of
the tax burden unless it has previously consutiedNetherlands Parliamefit.’

In this report, we first describe the role of that8s General with regard to EU affairs in terms of
the situation as it is at presehgforethe entry into force of the Lisbon Treaty. We dise some
relevant constitutional features, the parliamentargctice and how they affect the relations
between government and parliament as well as gignhacy of the EU.

Finally, we discuss issues which arise under thebdm Treaty and how the new Treaty will
affect the normative framework and practice of 8tates General. We shall see that in practice
the States General are anticipating the situatiahwill arise under that Treaty.

| CONSTITUTIONAL FRAMEWORK

The manner in which the States General are invoivdeluropean decision-making is at least in
part an expression of some general constitutiohalacteristics of the Netherlands system of
government. In this section we describe the cartgiital features of the parliamentary system in
the Netherlands and the committee system in paglidnNext we discuss the committees which
are more patrticularly in charge of EU affairs, ahd constitutional provisions on the role of
parliament which are relevant to parliamentary sight of EU decision-making.

We first make a preliminary observation of a comp&e nature. This concerns the ideological
basis of the institution of parliament, or rathéne absence of an ideological basis. The
Netherlands Constitution, tl&ondwet does not contain a clause on ‘sovereignty opeeple’,
nor any provision which identifies democracy witrlpamentary institutions. Such clauses were
indeed included in a series of - mostly ineffectiveonstitutions inspired by the French model
(and sometimes dictated by the French ambassadother representatives); but these were
abolished with relief in 1814/18%5Traditionally, democracy has also always been tized
through institutions of what is nowadays referres ‘civil society’, although the 1980s saw the
abolition of the accompanying system of wide cotadigdn of civil society through advisory
bodies. The broader notion of democracy has, howegeained very much part of the broad
consensus-seeking civil culture in the Netherlands.

exposant les mesures qu'il a prises ou qu'il enpeaddre pour faciliter 1'adaptation des activitésionales aux
nouvelles conditions du Marché.’

4 Motie [Resolution] introduced by MPBerg c.s.11 January 1967. Bijlage Handelingen Tweede Kamer
[Append|xto the Minutes of the Lower House], 198867, 8556, nr. 8. Translation by the rapporteur.
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The absence of a strong constitutional notion eesgignty of the people confirms that, at least
in this respect, the Netherlands constitution isthef British type and not of the continental
European type. This, combined with a much broadenatracy principle than one identifying it

with parliamentary institutions, means that an apph like in the Germalnissabon Urteilwould

be hard to conceive in the Netherlands (had it hadompetent court to adjudicate an
infringement of the ‘democracy principle’ in thesti place).

1. Congtitutional features of the parliamentary system

The Netherlands parliamentary system contains anlynegative’ rule of confidence: a
government does not need the positive expressiotiheofconfidence of parliament, but shall
resign upon the adoption of a motion of censures @Uhe system of proportional representation
in a multiparty political culture, parliament islgrmade up of minority parties. Hence, there is
always the need to form coalitions in order to heakinets enjoying the support of a majority in
parliament. Since the Second World War, there haetically always been cabinets enjoying
positive support from a majority in the Lower House

The States General are a bicameral parliament.Hduses are calleiweede Kame(literally,
‘second chamber’) anéerste Kamer(literally, ‘first chamber’). Confusingly, at lek$or the
foreign scholars engaged in comparative parlianmgnséudies, theTweede Kamer‘second
chamber’ comes first in terms of powers and palitigrominence, and theerste Kamerfirst
chamber’, comes second. When we refer in this tdpdhe Lower House, we mean thereede
Kamer, while we use Upper House to refer to BHerste Kamer

A general feature of bicameralism in the Nethertaisdhat, unlike most other bicameral systems
it is consecutive (or diachronic): tieaveede Kameis alwaysfirst to deal with legislation, and
only after a bill has been adopted by it, it istdendeliberation and a vote to tEerste Kamer

The powers of th&@weede Kamewith regard to legislation are broader than thofsthe Eerste
Kamer. The Upper House does not have the right to teitidlls, nor does it have the right of
amendment. That the Upper House has the last wdtee -final say" - on a bill is one of those
interesting inconsistencies which are the charsoahany constitutional systems.

There is some disagreement between constitutiamgldrs as to the question whether Bezste
Kamercan force a cabinet to resign through a motioceoisure. This is because only Theeede
Kamer is involved in forming a cabinet after generalcatens (or after a cabinet has resigned
without general elections being held). This leadsies people to argue that, if it is not in its
power ‘to make’ a cabinet, tiigerste Kamercan not be in the position ‘to break’ a cabindtisT
view is not generally sharédThere is general consensus, however, that caasiadpinet to fall,
unless in exceptional situations, would not befitgroper role for the Upper House to be in the
floodlights of day-to-day politics. With few excémts, members of thEerste Kameare, unlike
members of th&weede Kameilpart time politicians.

6 In 1999, the rejection (by a majority of one yadé a government bill introducing a correctiveerefndum

in the Constitution was reason for the cabineetaler its resignation. As the government can thgeaejection of a
government bill as a vote of no-confidence, ferste Kamercan effectively cause the fall of a cabinet. More
commonly, individual ministers and state secretahiave resigned as a consequence of criticismsegaction of
proposals in th&erste Kamermost recently, in 2003 (Minister of the Interior)



There is no mechanism for reaching consensus betwee Houses, which guard their
independence towards each other. This results ynorh their respective roles in the legislative
process: they decide consecutively, and indepetlydehtach other - the Upper House always
after the Lower House has adopted a bill, with negibility of referring the bill back from the
Upper House to the Lower House.

There are two provisos to this mutual independentd regard to non-legislative matters
discussed in both Houses. The first is that sonetithe Houses cooperate in a joint committee,
particularly with regard to delegations to (intemjiamentary assemblies, and also on two
occasions with regard to EU affairs. This was tagecat the time of the second EU Convention,
which drew up the abortive EU Constitution. As vmalssee, this was also temporarily the case
with regard to the subsidiarity review of draft Egjislative measuresA second proviso is that,
on the whole, th&erste Kamerdheres rigorously to a less prominent politicés than that of
the Tweede KamerPolitically, theTweede Kameis stronger than thEerste Kamerthe Upper
House is meant to be (and isglaambre de réflexionwith regard to EU affairs, this has most
recently led to the articulation by tlgerste Kameiof a doctrine of ‘complementariness’ with
regard to its role in non-legislative procedurégEerste Kamers complementary to thBweede
Kamerand should not deal with matters which are alredyit with by thefweede Kameif this
would result in overla.

2. The parliamentary committee system in the Netherlands

In order to understand parliamentary practice mdiggrEU decision-making, it is crucial to know
how the committee system functions. Parliamentanyroittees play an important role in the
general work of both th€weede Kameand theEerste Kamer

The existence of parliamentary committees is asdumeArticle 71 of theGrondwet which
mentions these committees with respect to parligangnimmunity. There are no further
constitutional provisions on parliamentary comnaste The tasks and powers of the various
committees vary. Most of the committees are invdlie the legislative process and political
oversight of government with a view to holdingataccount. As regards bills, committees as a
rule only draft members’ written questions to tleeeynment concerning the bill; the government
answers these in writing. A committee can also hemldommittee meeting together with the
responsible member of government on a bill. A Yadlistinctive feature is that traditionally there
were norapporteursin a committee. What is more, the committee aé siaver takes a stand on
a bill; it limits itself to deciding that the biHas been prepared sufficiently for a plenary megetin
on it to be held. MPs can already propose amendmantommittee stage, but this is not a
decision of the committee, but something to bedkstion by the plenary.

! The States General also meet in ‘Joint Sessiime Grondwetlimits the decisions to be taken in joint

session to a specified number of situations in tvldeparate and contrary decisions of the Housescmsidered
undesirable (e.g. certain bills concerning the Kang the Royal Family, declaring the country inaesof war). The
Houses can also meet in Joint Session for purpoides than decision-making, e.g. the annual spéech the
throne, and sometimes when receiving a foreign loéathte or government to address the States @ener

8 Letter of the Speaker of tligerste Kameto the Speaker of thEweede KamerEK 2008-2009, 30953, G;
and her speech of 8 September 2009 <www.europapbort

° See P.P.T. Bovend’Eert, H.R.B.M. Kummelirdget Nederlandse parlemerkluwer, Deventer 2004, p.
150.



The political scrutiny of government action by coittees usually takes the form of written
guestions or meetings with a member of governm8&nth meetings — like all committee
meetings — are public unless decided otherwiseo Alsre, there are rarelsapporteurs
appointed, and traditionally the committee as sdmbs not take a stand, nor does it report as a
committee to the plenary assembly, but will refenatter to the plenary if the debate with the
government in a committee gives rise to furtheradeln the plenary.

We shall see below that the scrutiny of EU documéigis necessitated a change in the tradition
of not formulating a point of view of the committee this context, it is often the very purpose of
the committee to propose a particular point of viemthe plenary. In addition, the EU Affairs
committee refers matters to Standing Committeasally, this was regarded with suspicion as it
suggested that the EU affairs committee could fieter with the autonomy of the other
committees. This has been overcome, also by aigeast having a meeting of two (or more)
committees together.

Adopting a position by a committee has been thet mamical change to parliamentary practice
wrought by the necessities of scrutinizing EU decisnaking.

Furthermore, th&weede Kamehas introduced the possibility of havingapporteur for the
committee, basically to prepare the committee'skwlr practice, this has been used only very
rarely. Recently, however, tw@apporteurswere appointed by the EU Affairs Committee, who
prepared a proposal for a procedure to be followk#dr the introduction of parliamentary
scrutiny procedure as required by the Act of Apptaf the Lisbon Treaty’

2.a. Tweede Kamer

Unless theTweede Kamedecides otherwise, the Speaker of Teeede Kamedecides on the
composition of the committees on the basis of apprately proportional representation of the
parliamentary groups. Most committees have aroumenty-five members. The Rules of
Procedure of th@weede Kamedistinguish between different kinds of committe€he most
important ones for the purpose of this report dre $tanding committees and the general
committees.

According to Article 16 of the Rules of Procedufetlte Tweede Kame(Reglement van Orde
van de Tweede Kanethere is a ‘standing committee’ for each minyisirhere are also standing
committees for European Affairs and for NetherlaAdsillean and Aruban Affairs. The standing
committees are involved in the law-making procesd scrutinize the government. They carry
out the preparatory examination of bills and hadular consultations with the minister or state
secretary concernéd.

Secondly, th&weede Kamehnas committees for the duration of a parliamensagsion — which

in the Netherlands is the duration of the Housenftbe one election to the next. This is the case
with ‘general committees’. A ‘temporary committeeay last for a shorter period.

‘General committees’ are established to deal witlttens that are of special importance for the
performance of the duties of the House or matteasdoncern all ministries. General committees
have a coordinating role. Their main task is toinf, support and advise the other parliamentary
committees. In order to carry out their coordingtiask, general committees have the same
powers as standing committees.

10 The Eerste Kamerdoes not allow the appointment mfpporteurs but allows the forming of sub-committees
composed of at least three members.

1 Karel Kraan, The Kingdom of the Netherlands, inicas Prakke, Constantijin Kortmann (Eds),
Constitutional Law of 15 EU Member Statisuwer, Deventer 2004, p. 617.



‘Temporary committees’ are set up for specific mattand do not have the power to carry out the
preparatory examination of bilts. The difference between a temporary committee dmed t

general committee lies in the different purposevithich they are established. The temporary
committee is established to accomplish a speaisk only, while the general committee is to

promote a broader general interEst.

2.b. Eerste Kamer

Parliamentary committees also play an importare noltheEerste KamerAs in the case of the
Tweede Kamerthe Speaker of thEerste Kamedecides on the composition of the committees
and here, too, the aim is to achieve proportiogpiasentation of the parliamentary grotis.

The Rules of Procedure of tBerste KamefReglement van Orde van de Eerste Kgmention
two committees explicitly, which are the HousehGlommittee and the Petition Committee.
Furthermore, the Rules of Procedure prescribettiedEerste Kamehas to establish at least one
standing committee for every ministry. For some istiies theEerste Kamerthas established
more than one standing committ8e.

The Eerste Kamecan also establish special committees to prepagopals of an extraordinary
character. The powers of the parliamentary comestiaf theEerste Kamelare comparable to
those of the parliamentary committees in Tmeeede Kamer

According to Article 32 of the Rules of Procedutiee standing committees and the special
committees prepare the plenary meeting on billdlyorand in writing. Furthermore, the
committees enter into debate with the governmeikie the Tweede Kamerthe Eerste Kamer
also has the right to set up a Committees of Iygidir

3. Consgtitutional provisionson therole of parliament regarding the EU
Although a series of proposals for constitutiomakadment, in order to include references to the

European Union, have been advanced in a study cssionid by the Netherlands governmiént,
there are at present no such explicit referencéiseirondwet Nor is there any case law in the

12 See Article 90 of the Rules of Procedure of Theeede Kameran English version is no longer available

via the website of the House since it was ‘moderttia few years ago.

13 J.A. van SchagenDe Tweede Kamer der Staten-Generaal, Een staat®lgkb studie over haar
organlsatle en werkwijzaV.E.J. Tjeenk Willink, Zwolle 1994, p. 83.

14 See Bovend’Eert and Kummeling, [see footnote@®ah p. 158.

5 E.g. in the field of Foreign Affairs thEerste Kamerhas established three standing committees: the
Committee on Foreign Affairs, the Committee on B@a@n Cooperation Organizations and the Committee on
Development Cooperation.

! Contrary to theTweede Kamerit has never used that right. See Bovend’'Eert [fomtnote 9 above], p.
158-159.
w L.F.M. Besselink et alDe Nederlandse Grondwet en de Europese UHReropa Law Publishing,
Groningen 2002. These range from amending the pirggevision which entrusts the government with thek of
promoting the development of the international legaler (the present Article 9Grondwej to include also
promoting the development of the European legakmrd the introduction of a provision either talpibit or to
facilitate ‘accelerated implementation’ by reducitige role of parliament in the adoption of EU impénting
legislation which leaves little discretion to tlegislature. None of these have been taken up sé faill to amend
the Grondwetto require a two thirds majority for all amendneetd the EU founding treaties is pending in the eEpw
House. During a first plenary deliberation it trpined that there is no majority for this proposBecently, a
committee of experts has been commissioned to tigete whether the inclusion of a constitutionalyision on the
European Union is desirabl8thatscommissie Grondwethe committee is to report by the summer of 2010



Netherlands on the role of the national parliamentthe European parliament (there is no
specialized constitutional court in the Netherlgnosmpetent to provide judicial guarantees of
the role of parliament). It is up to parliamentelfsto guard against infringements of its
constitutional and political position. All this isot to say that there are no significant
constitutional provisions which apply to Europeanidh affairs in the Netherlands. In the
following, we discuss the most important ones, Whioncern the attribution of public authority
to international organizations, the approval ofmaiy EC and EU law, and the legislative role in
implementing (secondary) EC and EU law.

3.a.  Attribution of public authority to internatial organizations
Article 92 of theGrondwetauthorizes transfers of sovereignty to the Europgéaion, although
the provision neither refers to the concept of seigaty, nor to the European Union:

Legislative, executive and judicial powers may baferred on international organizations under
public international law, by or pursuant to a tyeabject, where necessary, to the provisions of
Article 91 paragraph 3.

Article 91 paragraph 3 requires two thirds of tliéeg in each of the Houses of Parliament if the
treaty provisions diverge from the Constitution.isTprovision has so far not been used with
regard to the European founding treaties or theeraling treaties.

3.b.  Parliament and Treaty Approval

Treaty ratification is subject to Article 91 of tiFondwet as well as to the Act on the Approval
and Publication of Treati€§. Treaties require the approval of both Houses afidaent.
Approval may be given either tacitly or expressjyazt of parliament? The EU and European
Communities treaties have always been submitteddproval by act of parliament.

One of the themes in the consecutive debates oappeval of the founding treaties and their
amendments has been concern for the democratteriagy of the European integration process.
These debates have centred on strengthening thepé&am Parliament rather than the national
counterpart® The introduction of the co-decision procedure vgemerally perceived as an
important step forward, but some MPs pointed ouatwthey perceived as shortcomings in the
functioning of the European Parliament as a fubylled parliament. Democratic concerns
focused particularly on the newly introduced pras on Justice and Home Affairs: the lack of
parliamentary oversight with regard to these isseeéghe Netherlands parliament to introduce a
requirement of parliamentary consent with regarditaling decisions in this area (see below
section Il subsection 2c). This right was to a greatent abolished during the recent
parliamentary approval of the Treaty of Lisbon. the Treaty of Lisbon introduces the co-

18 The most important provisions of this Act of Farient in English can be found in L.F.M.Besselink,

Constitutional Law of the Netherlands. An Introdotwith Texts, Cases and Materiahss Aequi Libri, Nijmegen
2004.
19 The Act on the Approval of Treaties establishest £xpress approval is by act of parliament, wiaitgt
approval takes place if no House, or one fifthtefmnembers, request express approval within agefichirty days
of the treaty being laid before parliament.

2 Handelingen TKVerbatim Records of Lower House] 1992-1993, 3 &lober 1992. When approving the
EEC Treaty in 1956-1957, the first committee reponnediately regretted that the Treaty was notudised in the
consultative assembly of the ECSC between the swermments and the parliamentary representativaleofix
parliaments, and considered how this affected thatipn of the national parliament vis-a-vis thevgmment,
Kamerstukken TRParliamentary DocumeniBrveede Kamégrl956-1957, 4725, nr 9, p. 2.



decision procedure for most subjects in the fidldustice and Home Affairs, it was felt that the
right of national parliamentary consent had becosdendant.

An important event in the recent history of parleartary approval of the EU treaties in the
Netherlands was the negative outcome of the catsudt referendum on the European
Constitution in 2005, held at the initiative of tmational parliamerftt The outcome of the
referendum was a disappointment to many politiciassthe vast majority in Parliament had
actually been in favour of the European Constitutibhe approval of the Treaty of Lisbon
triggered the referendum discussion once more.Rdaa van StatfCouncil of State] found that
the Lisbon Treaty lacked some of the important thngnal features of the Constitutional
Treaty. The Council of State formulated a set dfeda — without answering the question
whether these were fulfilled or not — for holdingederendum. All this was eagerly understood
by both government and a parliamentary majoritymply a negative opinion as to the need to
hold a referendum on this occasion. This was aroitapt factor in parliament's decision to
refrain from organizing a referenduif.

A final note on the parliamentary approval of Ewgap treaties relates to timing. The approval of
treaties is, by its very nature, the final stag¢hie decision-making process preceding entry into
force. This leaves national parliaments with veew fpossibilities to influence the substance of
the texts, as re-negotiation has become increasuifficult by that stage. The general trend

according to which national parliaments are invdha earlier stages in the decision-making
process, does also emerge in the field of treagptigions, however. The government’s position
in the negotiations on the Treaty of Lisbon waeesively debated in parliament beforeh&hd.

3.c. Implementation of EU law

A further form of involvement of the States GeneralEU affairs is its legislative role in
implementing EU law. Directives and framework demis, but also other EU legal instruments
need implementation at the national level. Thismftesults in the adoption of acts of parliament.
On such occasions, the national parliament doesmigtact as a legislature in which the national
citizens are represented, but also as an institutia@ Member State entrusted with the execution
of EU law. The position of national parliamentstive context of the implementation of EU law
may, therefore, be qualified as somewhat ambigudes.the States General have taken on their
new role rather inconspicuously, without conscigudentifying their position. As a result, no
fundamental arrangements have been made with regatte implementation of EU law. The
Grondwet contains no provisions specific to EC and EU impatation, nor is a general
delegation provision comparable to that in thei8nitEuropean Communities Act in force. In
terms of formal arrangements, the adoption of Eple@menting legislation is therefore subject to
the same procedures and rules as the adoptiontai@uous national legislation as provided for
in Articles 81 and following of th&rondwet

2 On the political background see L.F.M. Besseliblquble Dutch: the Referendum on the European

Constitution. In: European Public Law, volume 1xue 3, 2006, p. 345-352. For an analysis of timstitational
background see L.F.M. Besselink, The Dutch Cortgtit the European Constitution and the Referendurthe
Netherlands. In: Anneli Albi, Jacques Ziller (edsShe European Constitution and the National Cangtns: the
Ratification and Beyond, Kluwer Law Internation@prdrecht, 2006, p. 113-123.

= Further details are in B. van Mourik and L.F.MesBelink,, The role of the National Parliament #mel
European Parliament in EU decision-making: The aygirof the Lisbon Treaty in the Netherlands. Inrépean
Public Law, volume 15, issue 3, 2009, p. 307-318.

23 Kamerstukken TK2006-2007, 21 501.



Nevertheless, the specific nature of EU implemama reflected in the need to implement EU
law in a timely fashion. In the past, different posals have been made to speed up the EU
implementation process. Most notably, the introducof ‘Henry VllI-clauses’ into relevant acts
of parliament, on the basis of which acts of parkat can be set aside and replaced by
government decrees, were proposed by the Nethsrlgogernment in 199¥. After much
academic and political debate, however, the pregemérnment has rejected such proposals —
one argument in the academic debate was that $aigbes infringe Article 81 of the Constitution
which specifies that the legislative power restthwhe States General and government acting
jointly.” Specific delegation provisions in acts of parlimm@emain, therefore, the most
important instrument for speeding up EU implemeataand are widely used in practite.

Article 339 of theGuidelines for the drafting of legislatidhprovides that in case of EU
implementation, delegation of regulatory power @renacceptable, as:

- the EU instrument to be implemented leaves thenalilegislature fewer possibilities to

make its own policy choices;

- the instrument to be implemented is more detailed;

- time constraints for the implementation are theeymessing;

- the chances are high that the EU instrument witthenged more often in the future;

- delegated legislation is used more frequently engéctor.
Obviously delegation is more appropriate in areashsas environmental protection and
agriculture than in the field of cooperation onnmgnal matters. In the latter case, the legality
principle as it is understood in the continentagaleorders, is an obstacle to the delegation of
regulatory power and guarantees the input by thiemal parliament.

Although EU implementation heavily constrains tlaional legislature, both in substantive and
in procedural terms, implementation often involvasre than simply ‘cut-and-paste’. Adding
extra legislative clauses not required by EU law-dalled ‘gold plating’) is often seen as
increasing the regulatory burden for national besses, thereby harming national
competitiveness. Yet, EU legislation often expljciallows for national legislatures to take
additional, more stringent measures (minimum haipation). In case of vague and unclear
provisions in EU legislation, the principle of légeertainty even requires the adoption of
additional national provision. This in turn has a@&n drawbacks, as the existence of national
discretion in EU legislation has been identifiedbas of the main reasons in the Netherlands for
late implementatioA®

2 A. van den Brink, Implementing EU law in the Netlands: the current System, its Limitations and

Possible Alternativeguropean Public laywwolume 12, issue 1, March 2006, p. 110-125.
» See the manual for legislative draftsmeiandleiding Wetgeving en EuropBen Haag 2008, p. 114; Art.
81 Netherlands Constitution: ‘Acts of Parliamentfth: wetter) shall be enacted jointly by the government arel th
States General.’
% For an overview of different types of delegatiprovisions in Netherlands legislation: Besselinid an
others, 2002 [see footnote 18 above] , Annex 3.

Aanwijzingen voor de regelgevinthis is a set of instructions addressed to ghadenental civil servants
issued by circular letter by the Prime MinisterldNovember 1992, and regularly revised thereafter.
2 Handleiding Wetgeving en Europ@en Haag 2008, p. 116.



All in all, EU membership has substantially changjeel legislative function of the Netherlands
parliament and provided new challenges. Althougltomstitutional changes have been made to
the structure and the organization of the natidegilslative power, the national parliament has
taken on a double role. As the Netherlands legistatepresenting the Netherlands people, it
reflects the idea of government by the people,tier people. In implementing EU law it has
taken on a European responsibility and could bd #ais also to have become a ‘European’
parliament, albeit sometimes in order to adapt feao legislation to ‘local’ circumstances in
accordance with locally preferred standards.

Il THE PRACTICE OFPARLIAMENTARY INVOLVEMENT

1. The committee proceduresin European Affairs

l.a. The Tweede Kamer European Affairs Committee

As we mentioned, theTweede Kamerhas a Standing Committee for European Affairs
(Commissie EU-zakgnwhich we shall refer to as the European Affalsmmittee. From 9
October 1986 onwards,European affairs were dealt with by a General Citemon European
Affairs, but in 2002 th&weede Kametlecided to give this general committee a permastais

by changing its Rules of Procedure. The decisiortramsform the General Committee on
European Affairs into a Standing Committee was thase an evaluation of the work of the
Committee in the years 1994-1988The European Affairs Committee of the Lower House
mainly plays a coordinating role. The Committee rdomates the parliamentary oversight of
government action during the negotiations at theogean level. It also alerts and advises the
other relevant standing committees about speciimpean developments in their policy areas,
and refers matters on to them in its 'gatekeepaction, as further elucidated below.

Ultimately, responsibility for parliamentary oveaghkt over government action with respect to the
European decision-making process lies predominanithh each of the relevant standing
committees. General government policy regardingubeo developments in the EU, however, is
scrutinized by the European Affairs Committee.

Every year the European Affairs Committee organthesparliamentary debate on ‘The State of
the Union’, which was mentioned above.

The committee also organizes an annual consultatiothe European Commission's legislative
and work programme. At the request of the Europ&tairs Committee, the other standing
committees give their views on the programme astifgr the discussioft-

1.b.  The Eerste Kamer Committee on European Cotipar@®rganizations

According to Article 32, paragraph 2 of the Rulé$mcedure, the standing committees and the
special committees not only prepare the debatdsillsn but also stimulate discussion with the
government, also about other issues as far as mhatithin their remit are concerned. On this
basis, the committees of theerste Kamerare involved in scrutinizing European legislative

2 HandelingenTK 1986-1987, p. 335.
0 KamerstukkeMK 1997-1998, 26 054, No. 1, p. 14 and TK 2001-2@®452.
See www.tweedekamer.nl.
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proposals. The Committee on European Cooperatiogarzations Commissie ES)) was
established on 23 June 1970, long beforeTtheede Kameset up a European affairs committee.
It used to have a ‘gatekeeper’ function, like thathe Committee of European Affairs in the
Tweede KamerThis has changed recently.

In September 2009, thEerste Kameradopted a new working method with respect to the
deliberation of European proposals coming direfittyn Brussels. The Upper House no longer
waits for the information sent from the governmé@ntthe form of so-callediches,or notices),
but acts independently on the basis of documemiisdseectly from Brussels. The essence of this
new working method is that the standing committémesnselves are generally responsible for
following European initiatives within their own rémwithout any intervention from the
Committee on European Cooperation Organizatidfidie standing committees will take the EU
Commission’s legislative and work programme as lthsis for selecting documents for their
deliberations. The Committee on European Cooperdmanizations plays a coordinating role
in this process in that it monitors and evaluatesvwiork of the various standing committees.

The Committee on European Cooperation Organizatitisretain an important role in the
general promotion of the involvement of therste Kamem European Affairs.

l.c. The Eerste Kamer Committee for the JusticeHorde Affairs Council

Another highly important Committee involved in Epsan Affairs in theEerste Kameis the
Standing Committee for the Justice and Home Aff@iagincil. This committee was established
to give effect to the parliamentary consent procedbat was introduced in the Act of Approval
of the Maastricht Treaty.

Under the consent procedure, the government was dependent on getting a ‘green light’ from
this Committee, so it provided it with a great dedlinformation, including confidential
information, at a very early stage of decision-mgki This Standing committee therefore
acquired a stronger position in EU affairs than ather committee. When the Treaty of Lisbon
enters into force, the Committee will continue wtsrk regarding those very few matters for
which the parliamentary consent procedure stilsxwithin the Area of Freedom, Security, and
Justice (Title V of the consolidated version of Treaty on the Functioning of the EU), in which
the EP has no co-legislative powers. Although thenfittee will remain involved in this policy
area, it can be expected gradually to fade intobhekground with the eclipse of the consent
requirement as a consequence of the introducti@o-afecision for the European Parliament.
The Committee on European Cooperation Organizatmasthe Committee for the Justice and
Home Affairs Council have together played an imgottrole in promoting general parliamentary
involvement with respect to EU affairs.

1.d. The Temporary Joint Committee for SubsididRigyiew

Until September 2009, there was a Temporary Joorh@ittee for Subsidiarity Review, first
established in 2006, which examined whether Eunopegislative proposals comply with the
legal basis requirement and the principles of slisty and proportionality.

The States General had taken the lead in a stadctsubsidiarity assessment. Parliamentary
reports in 2003 Op tijd is te laat [In time is too late]) and 2006 Rarlement aan zét
[Parliament’s turn to make a move]) expressed the vhat the States General should reinforce
its position in relation to the scrutiny of draftoposals for European legislation. One of the
results was the setting up of a mixed committeeti{eftwo Houses) on subsidiarity in 2005, in

32 See the speech of the Speaker oBbeste Kamenf 8 September 2009 <www.europapoort.nl>.

11



2006 converted in the Temporary Joint CommitteeSiabsidiarity ReviewTijdelijke Gemengde
Commissie Subsidiariteitstoets TGCS.

The decision to establish a joint committee wasumgtisputed. Questions were raised about the
composition of the committee, as it was equally posed of members of the two Houses. Some
MP’s argued that a joint committee would - whatat®icomposition - conflict with the principle
of primacy of theTweede Kame? In the end a compromise was struck by giving tiat]
committee a temporary status.

Recently, theEerste Kamerevaluated the work of the Temporary Joint Comrmitfer
Subsidiarity Review. The conclusion of this evaloatwas that the work of the Committee
should not be continued. The Eerste Kamerdid not see added value in continuing the
committee, and found that the Committee leads tararecessary delay of at least a week. The
Eerste Kamerreconsidered its role in the European decisioningalprocess, especially in
relation to theTweede KamerThe main conclusion of this exercise was thatwioek of the
Eerste Kamershould not overlap, but should complement the woikhe Tweede Kamer
According to theEerste Kamerthis means that the two chambers should condat bwn
separate subsidiarity checks, while preventing lapethrough mutual exchange of information,
and striving for ‘like-mindedness’ in the assessmelpon reading the suggestions for reform,
one cannot help getting the impression of tegparées inséparables

The argument of the ‘complementarity’ of tRerste Kamewis-a-vis theTweede Kameis not
altogether convincing from a constitutional poihv@w. As a matter of fact, just as was the case
under the consent procedure, most of the work wase thy theEerste Kamerand comparatively
little by theTweede Kamer

The Tweede Kanrehas not excluded the creation of a separate &abisy Committee, although
for the time being the matter is left to the regudtanding committees, which will also have a
role in the ‘scrutiny reserve’ procedure which vation be put in place (see below sectionnlll
fine, and IV, 1). TheEerste Kamerdecided to entrust the task of subsidiarity reviewthe
respective standing committees for each mintry.

2. The existent instruments of the Netherlands parliament with regard to EU decision-
making*

The system of scrutiny by the States General isidume of a ‘document-based’ and a
‘procedure-based’ model. The procedures, as desthblow, can basically be divided into three
types. The subsidiarity arfiches (written notices) procedures are document based,aigenda

3 Handelingen TK 2005-2006, 35. See J.J. van Dijioe verging het de Tijdelijke Commissie
Subsidiariteitstoets (TCS)fHow did the Temporary Committee on Subsidiad®?] in: Regelmaat2007, afl. 4, p.
141-142. The author is a senator who argues tlea¢ tivere no constitutional objections, since thimiops of the
joint committee would be put to the plenary of theuses, each of them remaining fully free to tdiertown view
on the matter.

34 KamerstukkeEK 2008-2009, 30953, F and G (15 June 2009).

® KamerstukkerEK 2008-2009, 30953, G (15 June 2009). Report oheeting of the Committee for
European Affairs of 2 September 20@&sluitenlijst van de procedurevergadering van veokg 2 september 2009
p. 3-4, under point 12 www.tweedekamer.rl, which suggests that a Temporary Committee of Hioeise on
Subsidiarity Review shall be established consistihtne Tweede Kamemembers of the previous Joint Committee.
3 The description of the existing Dutch instrumestirgely based on Van Mourik and Besselink, Roées
of the National Parliament and the European Padigrm EU Decision-making: The Approval of the LasbTreaty
in the Netherland€suropean Public Lawt5, no. 3 (2009): p. 307-318.
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procedure’ is procedure based. The consent reqaitem the Area of Freedom, Security and
Justice is based on assessment of documents, pradtice has strong features of the procedure
based model, since the consent in relation to ardeat frequently depends on how and when it
is dealt with in the decision-making procedurehiea EU Council.

There is considerable confusion over terminologyisThas arisen in particular concerning the
consent requirement. The parliamentary consenteprge in the Netherlands should not be
considered a ‘mandating procedure’ strictly spegkirhe parliamentary consent procedure gives
the power to parliament to say no to a specificoaan legislative proposal, but the procedure
does not formally empower parliament to give insfians or mandates with respect to the
negotiation position of the government. The parBatary consent procedure therefore differs
from, for instance, the Danish system, where nmensstnegotiate on the basis of a specific
mandate, which is submitted to parliament (in facparliamentary committee mandated to act
for the Folketing in advance, for the purpose of seeking the padistary committee’s
agreement to the terms of the mandate.

All the procedures described below operate withchat68 of theGrondwetas a backdrop; this
reads:
‘Ministers and Secretaries of State shall provmt@]ly or in writing, each of the Houses
separately or in joint session, with any informatrequested by one or more members,
provided that the provision of such information sle®t conflict with the interests of the
State.’
This provision also applies to the information whis requested with regard to EU decision-
making. On the basis of this constitutional obligat some specific instruments have been
developed in parliamentary practice in order taiscize EU decision-making, mainly on the
basis of a set of requests for continuous inforomafiiom the government.

2.a. Government ‘Fiches’

First, there is what is known as tHEhesprocedure®’ Through this procedure both Houses of
parliament are informed on a monthly basis about Beropean Commission proposals which,
in the opinion of the relevant minister(s), havab'stantial consequences for the national legal
order'*® The European Commission proposals are summarizeithé government by ministries
at the request of a committee of civil servantsnfrearious ministries, on special forms, called
‘fiches. The fiche contains a brief summary and an assessment ofsdhsidiarity and
proportionality of the proposal. It also contains iadication of a negotiating position on the
basis of the effects of the proposal for the Né#mels legal order, and it should contain
information on financial consequences of the EGopsal. Theséichesare sent to both Houses

37 See for an extensive description of tfiehes procedure N.Y. Del GrossdRarlement en Europese

Integratie Kluwer, Deventer 2000, p. 173-177.

38 Aanwijzing 332 of the ‘Aanwijzingen voor de regeling’ (Guideline on legislation by the Prime Minister
nr. 332). The origin of thefichesprocedure goes back to a parliamentary debate 90,1 which the Minister of
Finance was requested to give Parliament informatio EC legislation concerning insurances moreukatly
(Handelingen TKL4 February 1990, 40-2323). Subsequently the gowent was requested to extend this procedure
to all policy areas {amerstukken TKL989-1990, 21 109, No. 17). The government watingilto do that, and
promised to present a list of Commission proposalss monthly basisk@merstukken TK989-1990, 21 109, No.
36).
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of Parliament. In the period 2001 to May 2004, §igBes were sent: in the period January 2005
to December 2008, 768 fiches were sent.

When thefiches arrive in theTweede Kamerthe Standing Committee on European Affairs
selects those which are of specific interest andvdods them to the relevant Standing
Committees. Despite the fact that fiehesprocedure enables the Lower House to influence the
government with respect to European decision-makihgn early stage, mofithes are not
discussed on a regular ba$ls.

The Eerste Kamerquite contrary to th&éweede Kamemused to make a more intensive use of the
fiches On the basis of thiches, officials of the European Bureau of tBerste Kamerwhich
support members of the Upper House in Europearnrsiffaade an e-file and put this onliffe.
The e-file also contained other information fronegé officials for the Committee on European
Cooperation Organizations and for further consitleman the other Standing Committees of the
Eerste Kamerlf the Committee on European Cooperation Orgaioza decided to forward a
proposal to a Standing Committee, the proposal armigned a number of stars (ranging from
one to three), indicating an assessment of theioitance’® The Standing Committees discussed
these proposals on a regular basis and, if theytadamore information, consulted the
government?

Since 1 September 2009, the Upper House has chasgadctical procedures, as we mentioned
above. In the new working method, the e-files arédamger based on the governmé&ahes but

on the decision of a standing committee that a eso legislative proposal is of special
importance.

2.b. Agenda Procedure

Another instrument of the Netherlands parliamentsigpervising the government with regard to
European decision-making is the so-called ‘agendseaulure’ in theTweede Kamer the
procedure is not used in titEerste Kaméf Under this procedure, at least one week prior to a
Council or a European Council meeting, an annotagghda for that specific meeting is sent to
parliament. Although the agendas are sent to bathises, it is th8weede Kamein particular
which discusses them, usually during the weeklyrdpe deliberation’. Participants in these
meetings are members of the European Affairs Coteeitmembers of the relevant standing
committees and the ministers who will take partthe relevant Council meeting. After the

3 SeeAlgemene Rekenkamekandacht voor financiéle gevolgen Europees beJéittiention paid to the

financial consequences of European policies], Repbrthe General Chamber of Audit of September 2004
Kamerstukken TR9751, No. 2.

40 This confirms an earlier evaluation of the Geh&@ammittee for European Affairs. See TK 1997-1998,
26054, No. 1. See also Olaf Tans, "The Dutch Padig and the EU; A Constitutional Analysis" in: Olgans,
Carla Zoethout, Jit Peterblational Parliaments and European Democracy, A @&uotup Approach to European
ConstitutionalismEuropean Law Publishing, Groningen 2007, p. & also below, section Ill, 3 b and d.

See <www.europapoort.nl>.

The maximum of three stars was, for example,gassi to a proposal concerning the European Union
Agency for Fundamental Rights (COM (2005) 280).

. Further information about thfechesprocedure in thé&erste Kamercan be found iDe Eerste Kamer en
Europg http://www.eerstekamer.nl/id/vhyxhwkzewyv/docurheaxtern/ekeneuropal/f=/ekeneuropa.pdf, p.10-15,
last consulted 5 March 2009, ahudittige wenken voor Leden van de Eerste Kamer tltersGeneraalUseful
suggestlons for Members of the Eerste Kamer], Daad;1June 2007, p. 5.

See Bovend’Eert and Kummeling, 2004, [footnotab®ve], p. 300 and Del Grosso, 2000 [footnote 37
above], p. 177-189.

42
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Council meeting, ministers give an account of wiegipened in ‘Brussels’ to the same members
of parliament who were involved in discussing therada®

The annotated agenda of European Council meetiegalaays first discussed in a committee,
with the possibility to introduce resolutions iretplenary, where these are debated in a brief ‘two
minute’ debate. Until Spring 2003, the results atle European Council were debated in the
plenary, but this is no longer the case.

For the purpose of the agenda procedure, use carable of the relevaiiichesfor proposals on
the agenda, but frequently the annotated agendiade= issues for which niiche is available.
This is particularly true for the European Courgkndas.

2.c.  Consent requirement

In the Netherlands, parliamentary consent is regufor binding decisions in the ‘third pillar’
(Title VI of the EU Treaty which contains provis®ron police and judicial cooperation in
criminal matters) and decisions based on Title fMhe@ EC Treaty which are not (yet) taken
under the co-decision procedure. A similar requaemof parliamentary consent was first
introduced at the approval of the Schengen Agreeffiéthe Approval Acts of the Maastricht
Treaty, the Treaty of Amsterdam, the Treaty of Nacel the Treaty of Prim contain a similar
provision?” The main reason for introducing the requiremenpafiamentary consent was to
compensate for the existence of a democratic defith respect to these decisions, as the
European Parliament had no co-legislative role.

In practice, the major effect of the consent rezuent has been that the government has
informed parliament considerably more intensivebp the state of negotiations, positions of
the government and other member states, and pariiahms in several instances influenced
positions taken by the government in the Counail.aktual veto has never been cast. When the
Treaty of Lisbon enters into force the most impotrtehange concerns the consent requirement.
Parliament agreed with the government, after a ldslgate on the Approval Act of the Lisbon
Treaty, that the requirement of parliamentary cahséould be abolished in all cases in which
the EP has powers of co-decision; it is maintaioely for decisions in the Area of Freedom,
Security and Justice (Title V of the consolidatedsion of the Treaty on the functioning of the
European Union) where the European Parliament basegislative power&

2.d.  Subsidiarity Review

Finally, there is the subsidiarity review; untilcemtly, a central role was played by the
Temporary Joint Committee for Subsidiarity Revidwit, as we mentioned above, that body is
defunct since 1 September 2009. Sindetzeis only produced when an official Commission (or
sometimes Member State) proposal has been publjisitete subsidiarity review (in its broad
sense, and including a review of proportionalitg d&&gal basis) occurs in an earlier phase, there

s Olaf Tans, The Dutch Parliament and the EU; A sTitutional Analysis, in: Tans, Zoethout and Peters

2007 [footnote 40 above], p. 173.

46 Amendment Van Traa-de Hoop Schefféamerstukken TK991-1992, 22140, No. 20.

4 Lastly Article 3 and 4 of thRijkswet houdende goedkeuring van het Verdrag vee [Kct for the Realm

concerning approval of the Treaty of Ni&aatsbladOfficial Journal] 2001, 677]. The requirementcainsent was
introduced in the approval act of the Treaty of Btaaht by an amendment of a member of parliamantgndment

Van der Linden c.s.Kamerstukken TKL1992-1993, 22647 (R1437), No. 20); the consenusgsa in the acts
approving the treaties of Amsterdam and Nice wectuded in the bill by the government.

8 Kamerstukken TR007-2008, 31384 (R 1850), No. 11; the consentirement is Article 3 in the Act of
Approval.
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are nofichesavailable to take as a starting point; ifiche is produced on a dossier for which a
subsidiarity review has taken place, this is inetlith thefiche The selection of pre-proposals to
be reviewed for their compatibility is, thus, natsled on diche In practice, the Joint Committee
selects a number of draft proposals on the bastekeoEU Commission’s legislative and work
programme. This concerned 11 proposals in 2008L&nd 2009.

2.e.  Sanctions

As to the enforcement of the government duty to/jgie@information to the Houses of Parliament
and its members under Article 68 of tBeondwet it is up to the individual MPs and to the
relevant House respectively, to assess whethaegahernment has fulfilled its constitutional duty
to parliament in answering questions — a majorftyhe House is required in order to sanction
any perceived infringement of this duty. Only tlmmsent procedure provides parliament with an
efficient and effective instrument in order to maktee government more forthcoming in
providing information than where the consent regmient does not apply.

11 RELATIONS BETWEENGOVERNMENT AND PARLIAMENT

European integration has no doubt reinforced thatipa of the executive at the expense of the
position of parliament. As a general phenomends,igho different from other countries, but we
here seek to give an explanation for the particcdaurses of this for the States General. We point
to three possible explanations within the Nethettaconstitutional order: these are sought in the
constitutional system governing relations betweewegiment and parliament, the structure and
organization of the executive in European affaarsd the position of parliament with regard to
parliamentary scrutiny of European affairs.

1. Constitutional parameters of the relations between Gover nment and Parliament

The constitutional parameters regarding the resmegbsitions of executive and parliament in
EU affairs explain executive dominance on threentsoithe role of parliament and executive in
the conclusion and revision of the founding Trestthe position of parliament in implementing
secondary EC/EU legislation, the constitutionalifpms of EU and EC law under Netherlands
constitutional law.

l.a. Approval of (amendment of) the Founding Tesat

When entering or amending the European projecliapagnt can ultimately only say yes or no to
whatever the outcome is of the negotiations leadoghe founding treaties, the amendment
treaties and the accession treaties. Of courstheiprocess leading to the negotiated result, the
government does not act in total isolation fromliparentary involvement. But this involvement
is merely deliberative, and parliament cannot faleegovernment to adopt a particular position.
Nor does the government always seek guidance frarlament; on the contrary, it involves
parliament to muster support for its position, sota make the results acceptable as far in
advance as possible.

The ‘convention method’ does not fundamentally ggathe legitimacy of the result in terms of
parliamentary involvement. The nomination of parlent’'s representatives was such that in a
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broad and nuanced political party landscape of ritinparties, it could exclude certain voicgs.
And although parliament met in a committee of bétbuses — in itself, a pretty unique
circumstance — to discuss the state of affairshan donvention a number of times, this was
similarly deliberative and not in terms of seekittg steer the position to be taken by the
representatives.

1.b. Implementing legislation

Obviously, the position of the legislature in implenting EC and EU directives and framework
agreements is of necessity weaker than when thgldage acts autonomously. For all intents

and purposes, the right to amend bills is dimindst@ what is allowed by the EC and EU

measures. Very often, legislative implementatiothimugh executive orders on the basis of a
delegation clause in legislation. The more opendilegation clause, the broader the discretion
for the executive to set the norms which they thedwes execute. This reinforces executive
dominance.

Unlike the UK, where there is no constitutionalngiple which prescribes that government
action requires a basis in an act of parliameng tan be somewhat more problematic in a
continental European country like the Netherlavdsere the principle of legality exists, in the

sense of the necessity for public authority to finlbasis in an act of parliament. This principte, a

well as the principle of the separation of legisitand executive powers, render ‘Henry VIlI-

clauses’ — which are also controversial in the tHQugh that country does not have a ‘legality
principle’ in the sense indicated - highly probléim&om the constitutional point of view.

1l.c. The status of EC law in the Netherlands legdér

Executive dominance is reinforced by the consbndi position of European secondary
legislation in the Netherlands legal order under phesent Constitution. TH@rondwetis fairly
unique in providing that if their provisions areraditly effective, decisions of international
organizations overrule conflicting national lawglinding provisions of th&rondwetitself.>
Unlike treaties, there is no general requirementpafliamentary approval for decisions of
international organizations.

Moreover, there is a uniquely Dutch point of viawthe doctrine that the autonomy of EC law
also means that its legal effect in the Netherlaledml order is not governed by national
constitutional law. Although this conflicts with @hvery purpose for which the constitutional
provisions on the effect of decisions of internaéiborganizations were introduced in the 1950s,
even the penal chamber of thioge Raadhas endorsed this view in abiter dictum,in a

49 The Tweede Kamehad agreed unofficially that it would appoint a niemnof the Labour Party (PvdA),
Timmermans, while th&erste Kamewould appoint a member of the Christian Democr@34), thus leaving the
second largest party VVD only the alternates. ThéDMfound this interfered with the principle of pragional
representation traditionally adhered to. Seadelingen Eerste Kames February 2002, EK [vol.]18- [p.]890.
Article 93 Grondwet ‘Provisions of treaties and of decisions by inteamatl organizations under public
international law, which can bind everyone by \értof their contents shall become binding after thaye been

published.” Article 94Grondwet ‘Statutory regulations in force within the Kingdotma# not be applicable if such
application is in conflict with provisions of trée$ or of decisions by international organizatiamsler public
international law, which can bind everyone.” Theeipretation that directly effective provisions @écisions of
international organizations also override the psimris of theGrondwetis dominant in the doctrine. There is a
minority view that this overriding effect is restiéd only to provisions of treaties which have badnpted with a
two thirds majority under Article 91(3prondwet i.e. treaties which parliament has declared tofla with the
Grondwet This is relevant to EC and EU law as the foundind amending treaties have never been approvest und
this provision.
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judgment four days after the conclusion of the fyr@m a Constitution for Europ.This view,

if it were taken to its logical conclusion, woulthpe EC law outside the purview of parliament
and the other constitutional organs unless EC taelfiattributes powers to them. This would
emasculate the powers of parliament whenever theutive acts in the framework of the EC or
EU. Luckily, this position has not been taken upleitly, although the present government has
taken the (untenable) view that under the Lisbomafiy parliament can only take positions
binding the government when the Treaty explicitlyibutes a role to national parliaments under
their constitution or otherwis&.This comes very close to, if it is not identicathy saying that
the EU treaties determine the cases in which nalfigrarliament can make use of its
constitutional powers.

2. Structure and organization of executive in European affairs

Executive dominance in EU affairs is in line withettraditional situation for foreign affairs.
Though the executive in European affairs has taditly been dominated by the ministry of
foreign affairs, this is less and less the casg#tehd of reducing executive dominance, the normal
non-foreign-affairs part of the executive has acgplia dominancevis-a-vis parliament in
European affairs which it previously did not hawve dutonomous national affairs. European
affairs have become broadly speaking internal iffain internal affairs with a European aspect
to them, the executive has been able to assertmndot position over parliament which it did
not previously possess.

The increased ‘spread’ of European affairs oveleteht ministerial departments has increased
the difficulty of coordinated executive action. Amvestigation by theAlgemene Rekenkamer
[General Chamber of Audit] of 2004 indicated thatthe various ministries, there was usually no
complete and uniform file available for the 60 dessit analysed with a view to government
informing parliament on these files, but such a fieeded to be ‘composed’ for the occasion,
while in many cases information was incomplete oissing® Usually, the substantive
knowledge was in the policy directorates, while km@wledge of the negotiation process and
communication with parliament resided in the EUnternational directorates.

Evidently, the incoherence of information withinetlexecutive increases the difficulty of a
parliamentary grip over executive action in Europae#airs. Many reports have appeared on the
improvement of executive coordination of Europedfais in the past few years. They
acknowledge that lack of such coordination makesiare complicated for the executive to
provide information to parliament.

1 Hoge Raad 2 November 20@ww.rechtspraak.nlLRN: AR1797. The timing can hardly be coincidence
in particular since the statement about Europearslaffect praeter constitutionemvas entirely immaterial to the
dictum. It remains a matter of speculation whatcéyavas the intention of thisbiter dictum

52 Handelingen TK17 June 2009, 96-7571: the Minister of the latestates that because the Lisbon Treaty
does not provide for national parliamentary consentinvolvement in decision-making to make use lo¢ t
passerelles the Treaty prohibits even eonstitutional provision requiring parliamentary consent befohe t
Netherlands government representative in the Cbgocild agree to such a Council decision. By ingtiign, the
Lissabon Urteilwhich actually forced the German legislature tquige parliamentary consent and even approval by
act of parliament, is in the eyes of this ministeconflict with the Lisbon Treaty.

> See Report of 2004 [see footnote 39 above], PR3

4 Raad van Statelaarverslag[Annual Report] 2004; Raad van Stafgjvies nr. W04.05.0338/1 over de
gevolgen van de Europese arrangementen voor déigesi het functioneren van de nationale staatsitisgen en
hun onderlinge verhoudinpfdvisory opinion on the consequences of the Eeaopinstitutional framework for the
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3. Dependence on the executivein parliamentary scrutiny

The tendencies towards executive dominance ovéapent are, of course, counteracted by the
attempts of parliament at involvement whenever B@ BU decision-making is involved. For
this, the information position of parliament is cial.

3.a. The success of the consent requirement ambdlition at the government’s initiative

The most successful story in this respect was nobtddhe introduction of the consent
requirement with regard to binding decisions in #éinea of Justice and Home Affairs and of the
Area of Freedom, Security and Justice wheneveretiveas no co-decision involving the
European Parliament. This gave parliament an imstni to force government to give full
information at all stages of the decision-makinggess as long as the Houses had not given their
consent. Whenever the government was reticent oviging information, when it gave
incomplete information or was slow in providing anfnation, the Houses (in practice nearly
always acting at the proposal of therste KameiCommittee for the Justice and Home Affairs
Council) could and would refuse consent until thatter was cleared. This was the main use
made of the consent requirement; consent has rme ultimately withheld, nor is it to be
expected that the procedure would ever be usetiahrhanner, since there will usually be a
coalition majority supporting government, shouldeiter come to a head-on collision. The
consent requirement was in practice not a veto ptiveg would ever be exercised, except in very
unusual circumstances.

A brief investigation of the practice before anteathe abolition of the consent requirement with
regard to the Area of Freedom, Security and Jugfter the introduction of co-decision is
telling. As a consequence of the move to co-deajSithe consent requirement was abolished, as
stipulated under the Act of Approval of the TreafyAmsterdam. Whereas before co-decision
was introduced, th&erste Kameiin particular showed a relatively intense interiestiecision-
making, theEerste Kamemo longer took any significant initiative afterwlar not even with
regard to such highly sensitive issues as the $gmeBorder Code® the establishment of SIS
I1,>" or the powers of the Frontex Rapid Border InteticenTeams?® The main explanation is
that it received significantly less information fnogovernment, or rather, as a consequence of
abolishing the consent requirement, it no longet &a instrument to force the government to
keep it informed of the state of play in negotiaiand the position which the government took
on draft legislatior?’

position and functioning of the national constitui@l institutions and their mutual relationshigsgmerstukken TK
20052006, 29993, No. 22; Raad voor het OpenbaatuBe [Council for Public Administration]Nationale
coordinatie van het EU-beleid: een politiek en ptief proces[Report on national coordination of EU policy: a
polltlcal and pro-active process] 2004.
Council Decision of 22 Dec. 2004, (2004/927/EQJ, L 396,45), providing for certain areas covergd b
Title 1V of Part Three of the Treaty establishirige tEuropean Community to be governed by the praeeldid
down in Article 251 of that Treaty; for thrmasserellesee Article 67, paragraph 2, second indent E@tyre
Regulation (EC) No 562/2006 of the European Bamtint and of the Council. 15 March 2006.
37 Regulation (EC) No 1987/2006 of the Europeani&@agnt and of the Council , 20 December 2006.
28 Regulation (EC) No 863/2007 of the European Bamiint and of the Council, 11 July 2007.
%9 See Van Mourik and Besselink, footnote 36 above.
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Apart from the fact that the consent requiremem ise abolished with the entry into force of the
Lisbon Treaty, except for a very small number stiss, most EC and EU measures have always
been outside the scope of the consent requirerHeng, the information position of parliament is
— at least in practice — comparatively weak. Compdeof informational asymmetry abound. This
asymmetry is one of the root causes of the diagnbsit what parliament does is "too little too
late”, in the Netherlands as in many Member States.

3.b.  The fiches in practice

Initially, parliament had made itself practicallptigely dependent on the information from the
government on EC and EU matters, thus reaffirmixegetive dominanc€ Only in recent years
has parliament become aware of the limitations plases. As to the present practice with the
fiches it is a well-known fact, also admitted by the govment, that they are usually too late.
They very often appear after negotiations have begihich greatly diminishes parliamentary
influence.

Since 2003, the intention is to sendiche to Parliament within 6 weeks of publication of the
Commission proposal. Since 2005, there is a shbctes on important or large proposals which
should reach parliament within 3 weeks.

In reality, in 2005 no more than 8 % of theheswere sent in time; this improved to nearly 35 %
in 2008, which still means that about two thirdstloé fichesare too late. If one looks at the
average number of days it takes, the figures aea ewre disastrous. Instead of being within the
maximum term of 42 days, the average in the pe?i@@5-2008 was 78 days (over the period
2001-2004 it was 83 day8).According to theAlgemene Rekenkamtis does not necessarily
mean that the matter has already been dealt witheifeU Council: if we allow for a period of 2
to 4 weeks before a matter is actually on the Cbagenda, then around one third of fiches
reaches parliament too late. In its research Allgemene Rekenkamédoes not appear to have
taken into account the various manners in whichoagsal can be put on the Council agenda, or
the various kinds of status such proposals may,hakieh may distort this last figure.

The introduction of shorter, abbreviatkcheshas not really remedied the situation. By its ratu
a briefer version of the already brisi€hescan only mean less information, but what is more
decisive is the fact that they are hardly usedacfice.

The State Secretary for European Affairs, who Hailsl own evaluation shortly before the
Algemene Rekenkampublished its results, was above all happy with ithprovement since
20056(2the reduction to on average 35 days del&g)has promised once again to improve his
ways.

3.c. The agenda procedure
It should be stressed that thiehe is often not the only information sent to parliamésy the
government? In approximately two thirds of the cases, extrauients are sent, of which the

&0 Besselink, Parlement en Europese besluitvormiRgrifpment and European Decision-Making], In:

Parlement en buitenlands beldiélarliament and Foreign Affairs] W.E.J. Tjeenk Wik, Zwolle 1993, 47-83.

61 The figures are derived fromlgemene RekenkampBBeneral Chamber of Audit] repoandacht voor
financiéle gevolgen van Europees beleid; TerugbliR9[Attention paid to the financial consequences ofdpean
policies: retrospective study 2009], 29 SeptemB®&OZTK 29751, No. 4, pp. 13-16.

62 See the letter of State Secretary for Europeafairdf Timmermans of 29 June 2009 containing an
evaluation of thdichesprocedureKamerstukken TR008-2009, 22 112, No. 884.

&3 ReportAlgemene Rekenkam2004 [see footnote 39 above], pp. 39-40.
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annotated agendas form an important part. Occdsiottae government provides information,
mostly in the annotated Council agendas, befdiehahas been preparéd.

In the agenda procedure, the annotated agendaBfadouncil (or European Council) meeting
is discussed briefly before the relevant meetikgdaglace. In a number of cases the agenda item
will have an accompanyinfiche, but often the annotation is the only informat@nthe basis of
which parliament will discuss the matter.

This annotation is often significant in that theyoating position is made clear. This clearly has
the potential to trigger political interest. Thaseno certainty that in cases in whicHiehe is
available, theTweede Kamemakes full use of that information, but in the aizseof afiche, it

may be more difficult for th&weede Kameto assess the importance of a certain agenda item.
The Algemene Rekenkamieas established that with regard to the ‘secorldrpithe discussion

is never on the basis offiehe as none are mad2The only information parliament has to go by
is the annotation by the government to the releagehda items.

3.d. Does it make a difference and does it matter?

Two more issues are whethgairliamentin practice proves really to care about the infation
provided on EU affairs, and whether ty@vernmenteally cares what parliament's views are. On
both scores the evidence is not reassuring.

In 2004, theAlgemene Rekenkami@eneral Chamber of Audit] undertook an in-depthlgsis

of the files andicheson the basis of a stratified random sample ofig3 fand how they were
treated in theTweede Kamer(This analysis has already been referred to ap@ethese 60
issues, 23 were put on the agenda for debate sttdeae in one of the standing committees of
the Tweede Kameifourteen times a question was put in a committeeting; written questions
were posed on 4 issues, and twice a resolutionpn@sosed. In four cases, thaveede Kamer
requested and obtained further information. Outhef sixty subject files, fivdéicheswere used
and discussed intensively by theeede Kamet®

It was also found that where matters were put caramittee agenda, in the majority of cases the
matter was not discussed due to an overload ofdzgiéems>’

In the same report the Chamber of Audit found thate was a ‘great discrepancy’ between what
was contained in the files at ministerial departteeconcerning information to and from the
Tweede Kamerand what could actually be traced in the offiétalliamentary Documents. From
interviews at the ministerial departments, it turreit that often the officials dealing with the
substance of a file did not know that the Lower s®iad been informed, nor did they know
anything about what theesultof Lower House action was with regard to the rafevile °® This
gives food for thought, and implies that not ordythere executive dominance over parliament in
EU affairs, but more disconcertingly, the execuiw@ot interested in what parliament’s actions
and views are with regard to EU affairs.

o4 ReportAlgemene Rekenkam2004 [see footnote 39 above], p. 41; this occuime®3 out of 220 letters

sent by ministers to the Lower House which werdyasea.
ReportAlgemene Rekenkam2004 [see footnote 39 above], p. 23.

66 Ibidem.
&7 Ibidem, p. 43.
68 Ibidem, pp. 40-41.
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3.e.  Alternative sources of information

One cause of information asymmetry is that many Mfsoften not highly informed or very
knowledgeable about EU affairs in general; thislso the case for MPs elected on the anti-
European ticket of the populist parties of left aigtht. This means that unless clerical support is
rallied, and civil society (NGOs and the like) lg#issues to the attention of parliament, these
will not easily be picked up independently by MPgheir parliamentary groups.

There are no formal rules for the participationnoh-governmental actors and organizations in
parliament's work in European affaff’s.Some non-governmental actors and organizations
provide parliament with information on their owntiative. Thus, for instance, the independent
Standing Committee of Experts on International Igmaiion, Refugee and Criminal law (mostly
composed of lawyers who are expert in the field)jcl is frequently also heard as witness by
the UK House of Lords, also addresses the Stateer@le its committees and its members
regularly on issues within the remit of this NGO.

Parliament can have access independently to exteoneces, it can hold hearings and call for
witnesses, but unlike its British counterpartsstis in practice not done very frequently in
European affairs’

Clerical support is at the moment such that theAffdirs Committee of the Lower House has 8
fte substantive expert support, one clerk and eetatal staff of one (previously less; in 1993 it
was still 0.5 clerk, 0.25 staff and a 0.25 seciataupport). TheEerste Kamercommittee has
one expert and one further staff support; its EarBpreau has 4 staff members and 2 deputy
clerks, as well as two information specialists. Theeede Kametommittee has a separate travel
budget, which is significantly higher than for atlpermanent committees, but lower than for the
Foreign Affairs Committee; thEerste Kamercommittee does not have a separate budget for
travel for the committee. Since 2004, the StateseG® have a permanent representative of the
Eersteand Tweede Kamem Brussels, Mr Overbeeke, who liaises betweenirtegtutions and
the States General, and can bring proposals tatteetion of the Houses at a very early stage.
TheEerste Kamehas an open website, ‘Europa portaal’, which iprinciple a practical means,
whereby information and documentation per fileaected and made availabfe.

3.f. Independent information gathering and ‘paiitation’

It is true that the States General has for a lomg teen receiving all Commission documents
directly from Brussels, but it has taken a longetita set up a procedural mechanism to deal with
these independently. This really only started tketahape with the introduction of the
subsidiarity review.

For politicians, it is the response from the goweent which at present is the major cue for
members of parliament to take a stance on issneSUI affairs, this response tends not to be a
highly politicized view, either because the subsgaof the issue is highly technocratic, or to

69 For a suggestion as to more structural parti@padf civil society in parliament, see BesselirBOB [see

footnote 61], p. 81-83.
& A recent example is the hearing of stakeholdgrhe Joint Committee on Subsidiarity Review conoeg
the EU Commission draft proposal for a Directive qurality and safety standards for human organsiee for
transplantation (COM 2008 (818)), which was eveltyyadged negatively from the point of view of sitharity;
seeKamerstukken Ti1805, nr 9.

For external users, the website is not very frarent or ‘user friendly’, which is true of manyrsiar
documentary websites of national parliaments oraEéairs.
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avoid parliamentary controversy which governmemésrarely likely to elicit, so parliamentary
activity is not easily triggered spontaneously.

In this light it remains to be seen in practice hin new approach introduced as of September
2009 in theEerste Kamerindicated above, will work out. The abolition tbe coordinating and
stimulating role which the Committee on Europeanof@ation Organizations played (its
‘gatekeeper’ function) is supposed spontaneouslpdotaken over by the regular Standing
Committees. This may only work in practice if thasidiarity scrutiny is taken as a cue in order
to create a political approach to the EU files.

The abolition of the Joint Committee on Subsidjaritue to a perceived lack of added value by
the Upper House, may emphasize the question whe#iparate scrutiny is in fact more efficient,
although it is claimed to save time. The intentisrio have mutual exchange of information by
the committees of each house as to which decisiamsinder scrutiny, but this will first have to
prove itself in practice. The simultaneous undentplof the Eerste Kamemot to engage in
scrutiny of proposals which are under scrutinyhatltower House may prove counterproductive,
in as much as the quality of the scrutiny by theveoHouse has on the whole been inferior to
that of the Upper House.

Again, one should not expect too many wonders ftbensubsidiarity review. Experience has
confirmed that national positions which governmeéal® on the matter, tend to be reproduced at
the level of the national parliaments. This is dmainder, as governments tend to be supported
by a parliamentary majority. Moreover, national ifoas in EU affairs tend not to be overly
divisive along the political lines of governmentpmgition cleavages.

The major advantage of subsidiarity scrutiny may tbat parliament is involved and has
informed itself about some European dossiers fra@rg early stage - but some dossiers only, as
the subsidiarity test is limited tiegislative proposals, and ‘legislative’ issues do not take th
highest place in the priority ranking of the momitcal branch of parliaments either in the
Netherlands or in other parliamentary systems.

v THE RELATION TO THEEU: PARLIAMENTARY PRACTICE AND LEGITIMACY OF THEEU

In the academic literature, the view has been pwwdrd that the role of national parliaments
within the encompassing constitutional order ofdper depends on whether one views them as
exclusively bound to their national constitutior@ntext, or views them within the larger
complex of interacting public institutions, empower and regulating the exercise of public
authority in Europe. In the latter view nationatl@anents may gradually become actors within
the EU system as su¢hThis would mean that a national parliament - repnéing EU citizens -
would directly communicate with the European ingiins, and the European institutions with
the national parliaments, as well as parliaments aach other.

We briefly discuss the extent to which this hagtaghape for the States General, and the various
forms it takes.

2 See Besselink 2006, National Parliaments in thies EComposite Constitution: a Plea for a Shift in

Paradigm. In: Ph. Kiiver (ed.)National and Regional Parliaments in the Europeapn§itutional Order
Groningen: Europa Law Publishing, 2006. pp. 117:%830 Besselink 200A Composite European Constitution
Groningen, Europa Law Publishing, 2007.
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1. Parliamentary participation and cooperation beyond the national constitutional
order

Neither of the Houses consider their position idogmatic way as exclusively linked to and
merely functioning within the national constitutadnsetting. Within this dynamic beyond the
national constitutional setting, we distinguishvibe¢n what comes from Europe directly to the
national parliament and what goes from the natipagdiament to Europe.

l.a. From Europe to the national parliament

One form of parliamentary involvement beyond théiamal constitutional institutions, is the
round of visits which the Commission President hasde to national parliaments of all the
member states, and during which he has debatectlgline parliament during a session to defend
the Commission programme. The speech and debd&arobso in the Assemblée Nationale in
2006 was exemplary. In the Netherlands, however, the Commission Peesidid not have that
kind of public reception. Unlike heads of state gmdernment, he has never been received in
order to speak to the States General in Joint @gssor in any of the Houses. The Speech to a
group of members of the States General has remaiffeithe parliamentary records, and the
guestions posed on that occasion to Barroso asasdiis answers have remained confidential.
The opportunity to hold an EU institution to accbimparliament was not seized.

Another aspect is that members of the EuropeanaRaht who have been elected in the
Netherlands, have the right to be speak and paateiin the deliberations of thBweede
Kamer’™ For a number of years they have been invited ttignaent at the yearly debate in
autumn on the State of the European Union, and #i&y intervene. In addition, MEPs are
welcome to the EU committee meetings (though tieer® information on whether they attend).
A similar possibility is not provided for in the Ris of Procedure of tHeerste Kamef® Initially,

the Tweede Kameshowed extreme caution in letting MEPs speak impteeary. The anecdote is
recounted that the first time MEPs showed up te tdieir seats in the front row in the Lower
House, some members of theeeede Kameguickly occupied the seats intended for the MEPs t
prevent them from taking such prominent placesoAdsdiscussion took place on whether, as a
matter of principle, they were allowed to pose t¢joes to the government and whether the
government should be allowed to answer them, al&r68 Grondwetseemed to suggest to
some that there is an exclusive communicative ioslabetween the members of the States
General and the government. These matters now ebetong to the past.

1.b. From the national parliament to Europe

Another, and perhaps more significant, form of ipanentary activity beyond national
constitutional boundaries, is tH@arroso initiative’ undertaken by the Commission since 2006,
in order to consult the national parliaments befardefinitive Commission proposal has been
formulated. This is viewed by the responsible cosswiner Wallstrom and by Barroso as a
‘political dialogue’ with ‘unprecedented’ possibiéis for national parliaments ‘to give comments,

I For the full debate, seewww.assemblee-nationale.fr/international/barrognzas

" Article 55a, Rules of Procedure TK.

» This does not mean their participation is impolesibut requires ad hoc decisions to that eff€ot.our
knowledge members of the EP who were not simultasiganembers of theerste Kamehave never participated
in the deliberations of the House. Some MEPs hhowiever, participated in deliberations about Elaiedf at the
level of political groups in the Upper House.
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criticism and positive feedback on Commission peg®, and the Commission the opportunity
to both listen and to explain betté?".

From the annual reports which the Commission hdsdighed on the response from national
parliaments to pre-legislative draft proposalsppears that the Netherlands parliament has not
fully seized its opportunity to give its input afull assessment of the Commission proposals.
The States General have increased their respomsdtm/years, from 2 in 2006 and 1 in 2007 to
8 opinions in 2008’ Moreover, the reports show that the number of rotbatacts between the
Commission and the States General have increapetiyra

Unlike some other parliaments, the States Genboalever, also in the context of the Barroso
initiative, take a quite limited approach to thelipcal dialogue’ by restricting themselves to
their particular form of ‘subsidiarity review’ (wth includes an assessment of the legal basis ex
Art. 5 EC and proportionality) instead of givindudl political assessment of the draft proposals.
If the States General have concluded that ther@isubsidiarity’ problem, they do not state
why, nor do they communicate any further politiG@sessment, so no response from the
Commission can be expected. The full merits ofdiadt proposal have so far not been made the
object of communications with the Commission, aliio the Commission has explicitly
solicited such an assessment on the merits.

2. Relationswith other national parliaments

The position of the Netherlands parliament towatde COSAC is currently somewhat
ambiguous. This can in part be explained by theoqmepation of theEerste Kamerwith
disbanding the Joint Committee on Subsidiarity, arghting a procedure which should do more
justice to its ‘complementary’ nature in relatianthe Tweede Kamer'snore prominent political
role. Initially, theTweede Kameror some of its key members in this respect, hgld hopes of
the potential role of COSAC in formally coordinagithe subsidiarity mechanism after the entry
into force of the Lisbon Treaty. To that effecpraposal was made to COSAC at the Bled-Brdo
meeting (May 2008), which was finally rejected la¢ Paris meeting in November 2008. Instead
it is now left to parliaments themselves to exclenglevant information in the course of the
subsidiarity procedure under Lisbon, via the IPEXbgite. This seems to have disillusioned
some Dutch MPs.

In view of the frequency of COSAC's meetings anal ltmited number of concrete policy files
treated (only 2 per year), COSAC, which has alwasd a very limited institutional role to play
in effective interparliamentary political exchangenot considered an appropriate body in that
respect. COSAC is a useful instrument, but its uleefks is restricted, is the prevalent view.
Also, the fact that COSAC is a forum for Europedfaies committees, not of sectoral and
subsidiarity committees, imposes restrictions. Peemanent representatives of the national
parliaments in Brussels are, however, considerdxtof great importance for interparliamentary
contacts of MP$?

76

See most recently Press release by the Commi@&moso/Wallstrom), 28 September, 2009, IP/098136
77

The most recent Commission Report on Relatiorte Wational Parliaments, is Annual Report 2008 On
Relations Between The European Commission And NatiBarliaments, Brussels, 7.7.2009 COM(2009) 34d,f
Annexes.

8 Interview of Auke Baas with officials of thBweede Kameand a parliamentariam{ieede KamérTen
Broeke.
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3. Therelations with the European Parliament

At the practical level, the relations with the Eoean Parliament are quite limited, and no new
initiatives have been developed, notwithstandirggBhok resolution on the relation with national
parliaments adopted by the European ParliamenthMay62009.

At the staff level, contrary to the well-establidheelationship with the Commission, contacts
with EP officials aread hoc At the political level, ways are sought to brifPs and MEPs
together, but of existing possibilities, the spagkime for MEPs at the annual State of the Union
debates, mentioned above, is the most concrete pdeart party level, there are periodic
meetings between the members of the political ggaepresented in the States General and the
MEPs of the same party, but these do not appelae the powerhouses of exchange of political
information on concrete dossiers of common politicacern.

At the ideological level there is a major obstadelose cooperation, which is deeply enshrined
in the debate on the constitutional relations betwé¢he States General and the European
Parliament. This is the doctrine of their mutuatlagiveness. From the beginning onwards, the
role of national parliaments has been understoodetanainly a compensation for the lack of
democratic parliamentary legitimacy at the Europlesel. This lack of democratic legitimacy
has come to be viewed not in factual political teriout in terms of formal competence: the lack
of formal co-decisive power of the European Paréiatris considered the main justification for
the Netherlands parliament involvement in Europeféanrs.

This was the formal justification for introducinget consent requirement in the context of the
Schengen Implementing Convention and the ThirdaPiif the Maastricht Treaty, that of the
introduction of the Euro. The formality of this smming went so far as to stipulate in the Act on
Approval of the Amsterdam and Nice Treaties that tbnsent requirement was automatically
rescinded as of the moment that for issues withile TV of the EC Treaty (Area of Freedom,
Security and Justice) the unanimity procedure weashanged for the regular co-decision
procedure. The lack of a formal role for the EP waonly the reason fajiving a strong role to
the national parliament, the existence of formaldeoisive powers was also a reagorntake
awaythat role from the national parliament.

The constitutional logic of this reasoning may kghly disputablée,? but the present government
was happy to use it to take the initiative in atluing the whole of the consent requirement in the
Bill for the Approval of the Lisbon Treaty. It was/en a reason for the government not only
strongly to resist an amendment to retain the adneguirement, but also the introduction in
that Bill of a formal scrutiny reserve. On the datpoint, the government maintained that in
practice this would have the same effect as a consguirement, because it would enable
parliament to retain a reserve until the governmaeitied to parliament’'s wishes. On the first
point, the consent requirement, the governmenelgrgot its way through the use of pressure on
coalition parties in th&@weede Kamer ‘marching orders’ as a prominent Labour MP a@htieem

off the record. On the second, it only mellowed wla@ amendment on a ‘scrutiny reserve’ in a
weakened form was proposed, which was supported majority of the House: a ‘scrutiny’
reserve can be imposed by either of the Housesswmes of particular political importance for the
duration of a maximum of two months (see furthetl@scrutiny reserve in the next section).

See Van Mourik and Besselink, above footnote 36.
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V THE PROSPECT OHR_ISBON

The most important institutional consequences &tigaments which the Lisbon Treaty triggered
are the subsidiarity procedure and its sequelgbrgha case to the ECJ for infringement of the
subsidiarity requirement. In the Netherlands, th®al introduction of co-decision has
paradoxically led to the curtailing of the powefsparliament through abolition of the consent
requirement in the Area of Freedom, Security argfide. This may partly be compensated by the
introduction of a ‘scrutiny reserve’.

1. Scrutiny reserve

The Act of Approval of the Lisbon Treaty provides fa duty of the government to inform the
parliament with respect to EU legislative proposalsich one of the Houses finds of such
particular political interest that it wishes thevgtnment to inform it more specifically about that
proposaf? Upon natification, the government shall forthwittake a parliamentary reservation in
Brussels. Within four weeks after the scrutiny resehas been made, parliament will consult
with the government as to the ‘particular politisanificance’ of the EU proposal, the manner of
providing parliament with information as regarde thtate of the negotiations, the legislative
procedure and possible further consultations witie tgovernment. The scope of this
parliamentary procedure is limited to ‘legislatigets in the sense of Article 2 of the Protocol
concerning the Role of National Parliaments inEhg. &

Recently, theTweede Kamehnas agreed on the procedural principles to bevi@tbin practice as
regards this scrutiny reserve. It intends to inti the new scrutiny procedure before and
independently of the entry into force of the Lisbbreaty — which is striking as it suggests it
could have been introduced without a legislativeibgpresumably under Article 68 of the
Grondwe}. TheTweede Kameseeks government commitments to the effect thigh, negard to
proposals under the scrutiny reserve, governmerst send diche within three weeks after the
publication of the proposal. It will be up to tharsding committees to deal with the substance of
scrutinizing the proposal, the European Affairs oattee is only to have an organizational role
‘directing’ proposals to the standing committeesleas a proposal covers the field of several
standing committees. The intention is in principdehave an integral assessment of both the
subsidiarity and other political aspects, althouble subsidiarity judgement can be made
separately from the overall political assessniérfechnically, there are indeed reasons to
organize the Netherlands scrutiny reserve and thiesidiarity instrument under Lisbon
differently. For one thing, there is the differ¢ime frame - the scrutiny reserve can be put on a
proposal within two months after receiving the megl, for the duration of 4 weeks, yet on
subsidiarity, Protocol Nr. 2 requires parliamemwtsitt within 8 weeks after the Commisstohas
sent them its propos&.

8 Article 4 (1) of the Act of Approval of the LishoTreaty.

81 Kamerstukken TK007-2008, 31384 (R1850), No. 23; this amendmewctime Article 4 of the Act of
Approval of the Lisbon Treaty].

82 Kamerstukken TR009-2010, 31 384 (R1850), No. 27, 17 Septemb@®20

Or one of the other possible initiators mentioimedrticle 7 (1) Protocol No. 2.

84 See Art. 6 of Protocol No. 2.
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2. Subsidiarity

The Lisbon Protocol on Subsidiarity and Proportldpddespite its name) only seems to grant
national parliaments a right to issue a reason@dapto the Commission based on subsidiarity,
according to the EC's own fairly technical defimit’> As we have mentioned above, however,
the States General have not restricted their juégerno a narrowly defined subsidiarity test;
moreover, they have extended their judgement t@rcesues of proportionality as well as an
assessment of the legal basis for the legislatiapgsal. This is quite understandable, as
subsidiarity, even in a strict definition, involvasbroader political assessment. The Netherlands
Government had stated at the adoption of the AcAmbroval of the Lisbon Treaty that it
supports the continuation of the practice to takecader approach so as to include a review of
proportionality and legal basi&.Moreover, the broader approach is by no meansiguety
Dutch phenomenon, as proven by the COSAC piloiestsjon subsidiarity/.

Three questions on future consequences of thigipeaemain, however. The first is whether the
Commission will attach any consequence to an abjecin the proportionality or the legal basis
of the proposed legislative measure.

A second point concerns the relation between thiéqad dialogue of the ‘Barroso initiative’ and
the subsidiarity procedures. It is unclear to wdwent the political dialogue will recede into the
background under pressure of the ‘yellow’ and ‘gecard’ procedures. Should this happen, this
would diminish the (potential) role of national [i@ments within the EU.

Thirdly, the effects of the strict subsidiarity rew under the Protocol’s procedures might lead a
national parliament such as the States Generak®d narrow view of its role within the larger
EU framework.

3. Judicial protection of national parliamentsat the ECJ

The pre-Lisbon Protocol on the Role of NationalliBarents may already mean that if the time
limits stipulated therein within which national paments must be informed of legislative
proposals have not been respected, this legalgtes the validity of an EC measure taken. No
case, however, has been brought to the ECJ arghatgnvalidity. It would have needed an
initiative from a parliament affected by that prdaeal shortcoming to have its government bring
an appeal for annulment. In German law, the fedgraérnment has been under the obligation to
bring such a case to the ECJ since the entry iotoefof the Maastricht Treaf§. Similar
legislation does not exist in the Netherlands.

A new element in Protocol No. 2 is that Article @yides for actions for annulment of an EU act
being brought to the ECJ not only by Member Statesd: governments), but also by

8 See Art. 7 (2) and (3) of Protocol No. 2.

8 SeeKamerstukken TK2007-2008, No. 31 384, on p. 88.

87 See COSAC ‘Tenth Biannual Report: Developmentshim European Union, Procedures and practices
relevant to parliamentary scrutiny’, Paris, Novemp@08, p. 19.

88 This is a constitutional obligation as to subiity complaints with the entry into force of théshon
Treaty, see German constitutional amendment of &l@c 2008, which inserted an Article 23 (1a) ithe
Grundgesetz‘'Der Bundestag und der Bundesrat haben das Reelgen VerstolRes eines Gesetzgebungsaktes der
Europaischen Union gegen das Subsidiaritatsprinzigps dem Gerichtshof der Europaischen Union Klage z
erheben. Der Bundestag ist hierzu auf Antrag efiesels seiner Mitglieder verpflichtet.’
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parliaments for an infringement of the subsidiaptinciple. It provides that the ECJ shall have
jurisdiction in cases ‘notified by [the member s&dtin accordance with their legal order on
behalf of their national Parliament or a chamberdbf’. The language reveals that it is not the
government or Member State which is actually bnggthe action, but the parliament or a
chamber of it: the government merely ‘notifies’Parliaments are thus recognized as true actors
in their own right within the EU constitutional @d prised away from the grip of their
governments in the particular context of Europeamobl decision-making, alswis-a-visthe
European Court of Justice.

In the Netherlands, there has been no initiativeréate a legislative right for parliament and a
concomitant duty for the government to bring a dasthe ECJ at the request of parliament. It is
practice that this kind of implementing legislatisnpassed together with the Act of Approval of
a treaty necessitating implementation. From theades of a provision to that affect in that Act, it
follows that the government does not intend to tereabinding obligation on its part. Nor has
parliament taken any steps in that direction. Timeans that it is unclear whether under
Netherlands law the government is at all undeothieggation to notify an action for annulment on
grounds of subsidiarity to the ECJ. It is uncleader what circumstances it might nevertheless
do so: is it at the request of both or each ofHbeses, or perhaps at the request of one fifth of
members of a House (the usual relevant minorityetherlands constitutional law)?

In the absence of legislation on this point, a migf for instance one fifth of the members of a
House of the State General cannot create suchlagattn for the government. Probably there
is no Ie%al obligation at all for the governmentcmmply with a request of either one or both
House<’ since the ‘legal order’ of the Netherlands is esplicit about the matter. This is not to
say that the government may not comply with sudegally non-binding request at its own
volition. The ECJ cas®letherlands v. Parliament and Coun¢C-377/98) was brought after
parliamentary debates over the validity of bioteithgy directive®® The question is, of course,
what would happen if the government opposed thevwief parliament, either a House or a
significant minority of it, both as to the merit§ the claim, the subsidiarity compliance or the
guestion whether to bring a case to the ECJ. Th gomoot at present and may remain so.

VI CONCLUSIONS

We sum up some distinctive elements of the rolpasiiament in EU affairs in the Netherlands,
and briefly evaluate its performance.

The parliamentary procedures are of old a comlmnatif document-based and procedurally-
based procedures. They may influence the negdigiosition the government takes in the
Council, but legally speaking that is not the sfieg@urpose of these procedures.

8 An action notified on behalf of minority of a parliament or of a chamber thereof, mightrseeutside the

scope of the words ‘on behalf of their nationalli@arent or a chamber thereof of Article 8 of Proab No. 2,
though it does seem to be covered under the wor@stordance with their [i.e. a Member State’'gpleorder’. The
latter will probably be decisive.

%© ECJ, 9 October 2001, Case C-377/98, paragraprhé: applicant states, as a preliminary point, ihét
acting at the express request of the States Genardhe light of the opposition expressed theregametic
manipulation involving animals and plants and te tfksuing of patents for the products of biotecbgiial
procedures liable to promote such manipulatione Isemerstukken TR6568; Directive 98/44/EC Legal protection
of biotechnological inventions.
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There has been a very strong dependence on govefrimi@mation, but since the subsidiarity,
proportionality and legal basis review was intragllicn 2006, parliament needs to make a more
independent assessment of EU proposals, at leesgasls legislative proposals.

The States General have been the only nationalapeht which formally had a legal veto
power, to wit a ‘consent requirement’ with regama hinding Third Pillar decisions and
intergovernmental decisions under Title IV of th@ Ereaty. This consent requirement has never
been used to veto a proposal, but merely to fomemment to keep parliament informed on
decision-making in Brussels; only in relatively feases was it used to convince government of
the political position of parliament on the substof that decision-making.

The consent requirement is largely abolished whth éxtension of co-decision after the Lisbon
Treaty enters into force. This means effectivebt gparliament’s role and position in the area of
freedom, security and justice will be significantiduced.

This is a consequence of the highly doubtful assiomghat national parliament only has a role
to play with regard to EU decision-making if ther&pean Parliament formally does not have a
role. The untenability of this assumption is alsoved by the fact that there are no constitutional
obstacles for the States General to act outsidsttletly national constitutional context — and in
fact it has been open to direct communication whth EU in the framework of the ‘Barroso
initiative’, although with some initial reticenceca quite slow start.

Bicameralism in the Netherlands plays out diffelsesbmpared with bicameral parliaments in
other Member States. Although there have been erpets to work with bicameral committees,
these have each time been discontinued, due wiffeeent political profile of the two Houses in
the national political context. This does not dettriiom the fact that on the whole the less
political Upper HousekEerste Kamerhas proved to be better informed and more athiaa the
politically more prominenTweede Kamer

A number of sometimes serious shortcomings notwatiging, the assessment would be that the
States General as a so-called ‘working parliambas dealt with EU decision-making fairly
actively, albeit to a different extent between th® Houses of Parliament, and with different
degrees of intensity and continuity for differerarlpamentary committees. This compares
favourably with some other parliaments in the MemBtates, although there can be no doubt
that certain other parliaments do better - at leash number of points. All in all, the role of the
States General in the European Union is modest.
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